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282-43B-2-7

(3)

282-43B-2-7

"Inordinate burden" means a burden which is

occasioned by a regulation imposed on a specified area of land
to provide a benefit to the public outside that area.
Section 3.

to its use, enjoyment, or development may challenge the

ll.16/5

To obtain the

jurisdiction of the court under the provisions of this act,

IOI court that the value of the land has, as a result of the

11

regulation cited, been diminished in fair market value, and

131 the landowner can establish that the value of the land has

l.16/12

If

141 diminished in value and that the landowner has suffered an
151 economic loss, then the burden of proof shall shift to the

�I governmental authority imposing the regulation to prove the

171 validity of the regulation.

The court shall make a

181 determination, based upon evidence presented, as to whether
191 the evidence supports the validity of the regulation as a

�I proper exercise of the police power.

The court shall make a

1.16/13

1.16/14

Section 4.

If the court finds that the regulation in

�I question is a valid exercise of the police power and that the
�I p ublic benefit outweighs the landowner's detriment, but also

ml finds that the landowner is required to assume an inordinate

31

2
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(4)

Modify the regulation to remove the inordinate

Section 5.

l.46

If the governmental authority elects to

1.46/1

compensate the landowner, the court shall make the

10I determination of the amount of compensation.
11

l.4 5/1

l.46/2

The assessed

value of the land prior to the imposition of the regulation

12 will be rebuttably presumed by the court to be the fair market

l. 46/3

15 losses or value shall not be considered by the court in

l. 46/6

1.16/17

17 the amount of compensation to be paid, consideration shall be

1.16/19

19 attributable to governmental action which has not been taxed

1.16/18

1.16/21

l.16/24

261 validify of the regulation.

1.45

1.44

1.16/16

1.16/15

n p ublic benefit against the detriment suffered by the
l
� landowner. A determination that the public benefit outweighs
25 1 the owner's detriment shall assist in sustaining a finding of

Waive the regulation as to that parcel of land: or

Withdraw the regulation:

1.46/5

1.16/22

221 the regulation, based upon evidence i:,resented, and balance the

1.44

(2)

(3)
burden.

Compensate the landowner for the loss sustained:

13 value of the land for use in determining the loss sustained by

21 determination of the public benefit which may be derived from

27

(ll

1.16/10

the petitioner must first establish to the satisfaction of the 11.16/11

1.40/3

governmental authority to elect to:

l.16/8

validity of any regulation in a court of competent

121 t hat the landowner has suffered a resulting economic loss.

burden for the public benefit, the court may direct the

1.16/7

Any landowner whose land is restricted as

jurisdiction under the provisions of this act.

1.16/4

1.16/23

1.16/25
l.40
l.40/1

l.40/2

14 the landowner after the regulation is imposed.

Speculative

�I determining the fair market value of the land.

In dctermininq

18 given by the court to any enhancement to the value of the land

� or assessed to the owner as a special benefit to the property.
21 The value of such enhancement may be deducted from the amount
221 of compensation determined by the court to be paid to the
23\ landowner.
24

Section 6.

1. 46/7

1.46/9

l. 46/11

1.46/12
1.46/14

A landowner who o�tains a court decision in \1.56
1.57

"\ his or her favor and against the governmental authority is
26 entitled to the reasonable costs of the litigation and

27 attorney's fees to be paid by the governmental authority.

28 any case where the court finds the litigation to have been

In

l.58

l.58/1

29 frivolous, the i:,arty initiating the action in court must bear
30 all costs.
31

1'"''1'
3
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Section 7.

282-436-2-7

When a gov_ernmental authority undertakes to

11.58/4

owned land for a valid public purpose without compensating the

1.58/�

place restrictions upon the use or disposition of privately
landowner for a resulting economic loss to the value of the

land, then such restriction shall be limited to a reasonable
length of time.

The owner or owners of land so affected may

resort by petition to a court of competent jurisdiction for

determination by the court of what shall constitute a
10

reasonable length of time for the purpose involved.
Section 8.

The provisions of this act are cumulative

11 I and shall not be deemed to abrogate any other remedies
121 provided by law.

13

14 I law.

Section 9.

This act shall take effect upon becoming a

15
16

*****************************************
HOUSE SUMMARY

1.58/7

1.58/8
l.58/9

1.58/10

1.58/11

l.58/12
1. 69

10
11

12
ll

14

15
16
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17
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18
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19

20

20
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23

25

25
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26

28

28

31
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2.1/2

2.1/3
2.1/4
2.1/5
2.1/6

2.1/7
2.1/8
2.1/9
2.1/10

2.l/11

deducted from the compensation.

not been taxed or assessed as a special benefit may be

Provides that, if the landowner orevails in such action,
the governmental entity must �ay� court and attorney 1 s
fees, but the person initiating the action must bear all
costs if the action is found to be frivolous.

Provides that restrictions on the use of private property
for valid public purpose without compensation to the
owner for economic loss shall be limited to a reasonable
length of time. Provides that a property owner whose use
of property is so restricted may petition in a court of
competent jurisdiction where such ?rO?erty is located to
determine what shall constitute a reasonable length of
time for the purpose involved.

30

31

1.76
2.1

presumed to be the fair market value, and any enhancement
of the land's value due to governmental action which has

29

30

1. 74
l. 75

prior to imposition of the regulation is rebuttably

27

29

1. 71
1. 72
l. 7)

Provides that, if the court determines the regulation is
valid and that the public benefit outweighs the
landowner's detriment, but also finds that the landowner
would be required to assume an inordinate burden for the
public benefit, it may direct the governmental authority
which promulgated the regulation to elect to withdraw,
waive, or modify the regulation or compensate the
landowner. If compensation is elected, the court shall
determine the amount. The assessed value of the land

24

27

l:hbs

Permits any landowner whose property use is restricted to
challenge the validity of any such regulation in a court
of competent jurisdiction. Provides that challenge of
any restriction shall be predicated upon establishing to
the satisfaction of the court that the value of the land
has been diminished and that the owner has suffered
economic loss. Specifies that, if the court determines
that the oublic benefit overbalances the owner's
detriment; such a finding will assist in sustaining a
finding of validity of the restriction.

1.58/6

1. 58/11

l:hbs

5
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2 .1/13
2.1/14
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l:btc

889 A b ill to be entitled

l. 4

A n act relating to private property rights;

l. 4/1

3

providing intent and de f initions; providing

5

validity of la nd use restrictions; providihg

1.4/2

to be valid b ut the la ndowner is found to have

l. 4/3

determination of com pensation or for

l. 4/4

providing for court costs and attorney's fees;

1.4/6

6
8

9

10

11
12

13

14
15

16

17

18

procedures for landowners to challenge the

for relie f when the restriction is determined

assumed an inordinate b urden; providi ng for
alternatives to the proposed restrictions;

limiting certain restrictions to a reasonable

l. 4/7

thereof; providing an ef f ective date.

l.4/8

length of time and providing for deter mination

Be It Enacted by the Legislature of the State of Florida:
Section 1.

Legislative intent.--It is the legislative

l:enc
,l.11

19 i ntent that landowners whose land has been diminished in value 11 .11/2

20 or whose rights have been taken away by the imposition of land

21

use restrictions or regulations and who have su f f ered an

1.11/3

22 economic loss theref rom be given opportunities for equitable

1.11/5

provisions of this act shall be liberally constr ued to carry

1.11/9

23 r elief , where such relief is not ot herwise available.

24

25 out such intent.
26

27

Section 2.
( 1)

The

Def i nitions.--As used in this act:

"Regulation" means any law enacted by a state,

28 county, m unicipality, or ot her division of gover nment, and any

1.11/7

l.ln

l.H/1

29 r ule, land use plan, or ot her regulation adopted or

l.16/2

31 executive or administrative body, which restricts the use of

11.16/.;.

30

promulgated by any department, committee, commission, or other ll.16;J
l

CODING: Words in� 1-h� type are deletions from existing law; words underlined o,c additions.

282-65-2-8

l and, except for zoning regulations within the police power of
2 t he zoning authority.
3

(2 )

"Burden" means the loss in fair market value of

4 l and or loss of any of the rights normal to private property

1.16/5
1.16/6

5 ownership resulting fr om the imposition of a regulation.
6

( 3)

"Inordinate burden" means a burden on private

1.16/7

7 property ownership which is occasioned by a regulation imposed

1.16/8

8 on a specified area of land to provide a benefit to the public

1.16/9

9 o utside that area.
10

Section 3.

Any landowner whose land is restricted as

11 t o its use, enjoyment, or development may challenge the

l. 23
l.23/1

12 validity of any regulation in a court of competent
13 �urisdiction under the provisions of this act.

The lanaowner,

1.23/2

14 if an individual, may bring suit in proper person, and the

1.23/3

15 clerk of the circuit co urt shall provide a simple form of

1.23/4

16

petition in which the landowner by himself and at minimum

17 c ourt co st may set out his complaint directed against the

l.23/5

18 government authority responsible. To obtain the jurisdiction

1.23/7

19 o f the appropriate court under the provisions of this act, the

1.23/8

W p etitioner must first establish a prima facie case alleging

1.23/9

21 t hat the value of the land has, as a result of the regulation

1.23/10

22 cited, been diminished in fair market value, or that as a

1.23/11

23 r esult of the regulation the lanaowner has been deprived of

1.23/12

24 c ertain land use rights, and that the landowner has suffered a
25 resulting economic loss.
�

If the landowner can establish to

t he satisfaction of the court that the land has diminished in

1.23/14
1.21/b

V value or that the lanaowner's rightful use of the land has
28

been diminished or taken away by the regulation thus at tacked,

1.2.,_ 1 J 6

29

and that the landowner has suffered an economic loss, then the

1.23/17

30 burden of proof shall shift to the governmental authority

1.23/ld

31 imposing the regulation or restriction to prove its validity.

ll.23,'.:.3

2
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1.23/20

The court shall make a determination, based upon evidence
2 presented, as to whether the evidence supports the validity of

1.23/21

3 t he regulation as a pr oper exercise of the police power.

1.23/22

The

4 court shall make a determination of the public benefit which

1.23/23

5 may be derived fr om the regulation, based upon evidence

l.23/24

6 presented, and balance the public benefit against the

l.23/25

d etriment suffered by the landowner.

A determination that the

8 public benefit outweighs the owner's detriment shall assist in

1.23/26

9 sustaining a finding of validity of the regulation.

l.23/27

Section 4.

10

If the court finds that the regulation in

l.42

11 question is a valid exercise of the police power and that the
12 public benefit outweighs the landowner's detriment, but also

l.43

13 finds that the landowner is required to assume an inordinate

l.44

14 burden for the public benefit, the court may direct the

l.45

15 governmental authority to elect to:
16

( 1)

Compensate the landowner for the loss sustained;

l. 46

17

( 2)

Wit hdr aw the regulation;

l.46

18

( 3)

Waive the regulation as to that parcel of land; or

l.47

19

( 4)

Mod i fy the regulation to remove the inordinate

l. 47/1

If the governmental authority elects to

1.47/2

20 burden.
21

Section 5.

22 c ompensate the landowner, the court shall make a aetermination
23 of the amount of compensation.
24

1.47/3

The assessed value of the land

prior to the imposition of the regulation shall be rebuttably

l.47/5

25 presumed by the court to be the fair mar ket value of the land
26

for use in determining the loss sustained by the landowner

1.4 '/8

ll

a fter the regulation has been imposed.

1.47/lll

28

value shall not be considered by the court in determining the

29

fair market value of the land.

Speculative losses or

In determining the amount of

l.47/1.l

30 c ompensation to be.paid, consideration shall be given by the

1.47;13

31 court to any en hancement to the value of the land attributable
3
CODING: Words in��• type are de.letions from existing law; words underlined arc additions.

282-65-2-8

to governmental action which has not been taxed or assessed to

2 t he owner as a special benefit to the property.

1.47/15

1.47/16

The value of

1.47/17

3 such en hancement may be deducted from the amount of

1.47/18

4 c ompensation determined by the court to be paid to the
5 land owner.

6

Section 6.

A landowner who obtains a court decision in

1.47/19

l. 64

his or her favor and against the governmental aut hority is

8 entitled to the reas onable costs of the litigation and

l. 65

In

1.66

11 frivolous, the party initiating the action in court must bear

1 .67

9 attorney's fees to be paid by the governmental authority.

10 any case where the court finds the litigation to have been

12 all costs.

Section 7.

13

When a governmental authority undertakes to

1.69

14 place restrictions up on the use or disp osition of privately-

15
16
17
18
19
20

21

22

1

l and, then such restriction shall be limited to a reasonable

11.72

resort by petition to a court of competent jurisdiction for

1.74

l and owner for a resulting ec on omic loss in the value of the

length of time.

The owner or owners of land so af fected may

d etermin ation by the court of what shall constitute a

reasonable length of time for the purpose involved.
Section !:L

The pr ovisions of this act are cumulative

23 and shall not be deemed to ab rogate any ot her remed ies
� provided by law.

25

26

27

law.

Section 9.

This act shall take ef fect up on becoming a

28

29

30
31

1.70

Gwned land for a valid public purp ose without compensating the

4
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l.75

l.76

l.76

2.1

2.1

DATE:

February 14, 1978

Fiveash

Alberdi

2, _____ ------

3.

SENATE
STAFF ANALYSIS AND ECOl�OMIC STATEMENT

3. _____ ------

JUDICIARY-CIVIL COMMITTEE

BILL No, AND SPONSOR:

SB 261
Senators Scott and Skinner
RE,FERENCES:

1.

2.

$TAFF DIRECTOR

MALYil

1,

COMMITTEE ACTION:

AMEND, OR CS ATTACHED ___

See Amended Analy�,u., (CS)

SUBJECT:

Private Property Rights

1. Judiciary-Civil; 2. Commerce

BILL SUMMARY:
This bill permits a landowner whose property use is restricted by any governmental
authority to challenge the validity of any such regulation in a court of competent
jurisdiction. The landowner must establish to the satisfaction of the court that
the value of the land has been diminished and that he has suffered economic loss
due to the restriction.
If the court determines the regulation is valid and that the public benefit outweighs
the landowner's detriment, but also finds that thelandowner would be required to
assume an inordinate burdenfor the public benefit, the court may direct the governmental authority to:
(a)
(b)
(c)
(d)

withdraw the regulation;
waive the regulation as to that parcel of land;
modify the regulation to remove the inordinate burden within a reasonable
time; or
compensate the landowner for the loss sustained.

In determining the compensation award, the assessed value of the land prior to the
imposition of the regulation is rebuttably presumed to be the fair market value.
Any enhancement to the land due to the regulation which has not been taxed or
assessed as a special benefit may be deducted from the compensation. The prevail
ing party in the action is entitled to all reasonable costs and attorney's fees to
be paid by the governmental authority. If the court, however, finds the litigation
to'be frivolous, the party initiating the action shall bear all costs.
Any restriction found to be for a vnlid public purpose without compensation to the
owner for economic loss shall be limited to a reasonable length of time. A property
owner may petition the court to determine what constitutes a reasonable length of
time for the purpose involved.
I I.

PURPOSE:
A.

Present Situation:
Presently, a review of a governmental agency decision must first be conducted
under administrative procedures within that agency pursuant to the Administra
tive Procedures Act. Court review of the decision is not usually permitted
until all administrative procedures have been exhausted, and it can be shown
that the agency may have acted improperly. Judicial review is to the district
court of appeal but some local governmental actions may be reviewable by the
circuit court.

B.

Effect on Present Situation:
This bill would permit a landowner whose property use is restricted by govern
mental action to challenge such action in a court of law presumptive of any
procedures established by the Administrative Procedures Act. Remedies for
economic loss are established in circumstances in which relief to the property
owner is presently not available.
continued.....

y 1_4-','---l-'---978
_ __
Fe_b_r_ua_ _r"-oA·� i:. : __

BILL NO.:
SENATE
STA.FF l\NALYSIS l\ND ECONOMIC STATEMENT
Jud:Lciary-Civil Comm. (
Fiveash
l

III.

PAGE:

SB 261

ECONOMIC CONSIDERATIONS:
A.

Economic Impact on the Public:

YES

X

NO

This bill would have a beneficial effect on landowners challenging the restric
tions placed on their property by governmental action. The expense of exhaust
ing all administrative remedies before seeking judicial review would be elimin
ated, and if the landowner prevails in court, he may recover reasonable court
costs and attorney's fees.
B.

Economic Impact on State or Local Government:

YES

X

NO

This bill would increase the costs to all governmental authorities having the
power to impose land use restrictions. All state and local authorities would
be required to defend their land use restrictions in the courts , in addition
to maintaining regular administrative procedures for imposition and review of
such orders. The authorities would also be required to compensate the owners
of land, restricted by their orders, in circumstances where they are not
presently required to do so. It is not possible to determine the exact costs
to the agencies at this time.
IV.

COMMENTS:
None.

2

Journal
of the

House of Representatives
@®�YI
reproduced· oy'
fU)AIDA STATE ARCHIVES
DEPMTMENT OF STATE
R. A. GRAY BUILDING
T11ffshassee, Florida 32i01

SECOND REGULAR SESSION
of the
FIFTH LEGISLATURE
[ under the Constitution as Revised in 1968]

APRIL 4 through JUNE 2, 1978
[Including a record of transmittal of Acts subsequent to sine die adjournment]
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of which is illegal; providing for disposition of proceeds from
the sale of confiscated property; pro•:iding an effective date.
-was read the second time by title and, under Rule 8.19,
referred to the Engrossing Clerk.
SB 426-A bill to be entitled An act relating to public
printing; amending ss. 283.03, 283.05, 283.08, 283.09, 283.10(1),
287.102, Florida Statutes; providing that public printing may
be done outside the state under certain circumstances; provid
ing an effective date.
-was read the second time by title.
Representatives Considine and Blackburn offered the fol
lowing amendment:
Amendment 1-On page 1, line 9, after the colon insert:
Section 1.
read:

Section 283.30, Florida Statutes, is created to

283.30 State agency publications; prior justification and ap
proval.(1) As used in this section, "state agency publication"
means any publication of a state agency which is circulated
outside the promulgating agency and which costs $2,000 or
more to print and distribute.
(2) Each state agency desiring to publish a state agency
publication for public use or information after June 30, 1979,
shall first justify the need for each such publication :rnd its
intended distribution and secure prior approval for funding
thereof by including same as an appropriation line item within
the state agency's legislative budget request.
(3) Any state agency finding a need to publish a state
agency publication without justification and approval as pro
vided in subsection (2) shall bring such need before the Gov
ernor and Cabinet and, upon apprornl of the Governor and
Cabinet, funding for such publication shall be provided by
the Emergency Appropriation Fund or the Deficiency Appro
priation Fund, in the discretion of the Governor and Cabinet
sitting as the Administration Commission.
(4) This section shall not apply to state agency publica
tions which are wholly funded by moneys received from outside
the publishing state agency.
Renumber the subsequent sections
Mr. Considine moved the adoption of the amendment, which
was adopted.
Representatives Considine and Blackburn offered the follow
ing title amendment:
Amendment 2-On page 1, line 6, after the semicolon
insert: creating s. 283.30, Florida Statutes; requiring prior
justification and approval of each state agency publication
as an appropriation line item within the agency's legislative
budget request; providing an alternative method of approval
and funding; providing an exception;
Mr. Considine moved the adoption of the amendment, which
was adopted.
Representative Craig offered the following amendment:
Amendment 3-On page 3, line 22, insert a new section 4,
renumbering the present section 4 accordingly:
Section 4.
read:

Section 283.035, Florida Statutes, is created to

283.035 Preference to in-state binderies.-Every agency of
the state or any subdivision thereof, including agencies within
the legislative and judicial branches of government, shall give
preference to binderies located within the state when awarding
contracts to have materials bound, whenever such binding
can be done at no greater expense than, and at a level of quality
comparable to, that obtainable from a bindery located outside of
the state.
Mr. Craig moved the adoption of the amendment, which
was adopted.

May 12, 1978

Representative Craig offered the following title amendment:
Amendment 4-On page 1, line 6, after "circumstances;"
-insert: creating s. 283.035, Florida Statutes, requiring agencies
of the state and its subdivisions to give preference to binderies
located within the state when awarding contra.cts to have ma
terials bound;
Mr. Craig moved the adoption of the amendment, which
was adopted.
Under Rule 8.19, the bill was referred to the Engrossing
Clerk.
CS for SB 261-A bill to be entitled An act relating to private/::'
property rights; providing definitions; providing that any person
aggrieved by a decision of a governmental agency with respect
to a permit may seek review in the circuit court; providing
remedies; providing an effective date.
-was read the second time by title.
Representatives Kiser and Rish offered the following amend
ment:
Amendment 1-On page 1, strike all lines 19-24 and insert:
Section 2. Any person substantially affected by a final action
of any agency with respect to a permit may seek review
within 90 days of the rendering of such decision and request
monetary damages and other relief in the circuit court in the
judicial circuit in which the affected property is located; pro
vided, however, that circuit court review shall be confined solely
to determining whether final agency action is an unreasonable
exercise of the state's police power constituting a taking
without just compensation. Review of final agency action for
the purpose of determining whether the action is in accordance
with existing statutes or rules, and based on competent sub
stantial evidence shall proceed in accordance with Chapter
120, Florida Statutes.
Mr. Kiser moved the adoption of the amendment, which
was adopted.
Representative Kiser offered the following amendment:
Amendment 2-On page 1, line 31, strike "; or" and insert:
, provided however, in determining the amount of compensation
to be paid, consideration shall be given by the court to any
enhancement to the value of the land attributable to govern
mental action; or

Mr. Kiser moved the adoption of the amendment, which
was adopted.
Representative Kiser offered the following amendment:
Amendment 3-On page 2, str.ike all lines 12-13 and insert:
Section 5. The court shall award reasonable attorney's fees
and court costs to the agency, or substantially affected person,
whichever prevails.
Mr. Kiser moved the adoption of the amend�ent, which
was adopted.
Representative Kiser offered the following amendment:
Amendment 4-On page 2, line 14, strike Section 6 and
renumber subsequent sections
Mr. Kiser moved the adoption of the amendment, which
was adopted.
Representative Becker offered the following amendment:
Amendment 5-On page 3, line 31, after "court to" insert:
initial cost of the land and
Mr. Becker moved the adoption of the amendment.
Mr. Craig raised a point of order that there was no page 3
in the engrossed Senate Bill. The Chair ruled the point well
taken and the amendment out of order.
Under Rule 8.19, the bill was referred to the Engrossing
Clerk.

factor of 1.00. frlEee&S �e eEj� rnembePOfl.ijl ½tt eem
� � j3P0gFUffiS � fie 00fHj3Utea &t & eeflt �
�(Ml-,
(5) CATEGORICAL PROGRAMS.-The Legislature hereby
provides for the establishment of selected categorical pro
grams to assist in the development and maintenance of activities
giving indirect support to the programs previously funded.
These categorical appropriations may be funded as general
and transitional categorical programs. It is the intent of the
Legislature that no transitional categorical program shall be
funded for more than 4 fiscal years from the date of original
authorization or from July 1, 1973, whichever is later. Such
programs are as follows:
(a)

General.-

1. Comprehensive school construction and debt service as
provided by law.
2.
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Community schools as provided by law.

&, E.l-11� �½ tPahiiRg aet j31·0gpamo as pl'0¥¼ded l,y la-w,
3.4-, School lunch programs f-0-P tfle ;,eeay as provided by law.
4.e-.
6-,

Instructional material funds as provided by law.
¥-eea-&i-efla.l imjll'SYement RIM as �detl b-:t law,

s.q..,

Student transportation as provided by law.

6.&,

Student development services as provided by law.

(b)
1.

Transitional.Bilingual program as provided by law.

g, � edueatieH a£ prnvided bj' H,w-,
&, Safe Sefl.-1-s f)l'Og-ffiffi &S �M b-:t l&w,
2.4'

Comprehensive health education as provided by law.

3.ih

Exceptional child support services as provided by law.

th -P-Pe� fl.aHclieappea ae j3F0Yiclecl b-:t law,
Section 5. Paragraph (c) of subsection (2)
229.565, Florida Statutes, is amended to read:
229.565

of section

Educational evaluation procedures.-

(2) EDUCATION EVALUATION.-The Commissioner of
Education shall periodically examine and evaluate procedures,
records, and programs in each district to determine compliance
with law and rules established by the state board. Such evalua
tions shall include, but not be limited to:
(c) The procedures for identification and placement of
students in educational alternative programs for students who
are disr11ptive or unsuccessful in a normal school environment
and for diagnosis and placement of students in special programs

for exceptional students, to determine that the district is follow
ing the criteria for placement established by rules of the
state board and the procedures for placement established by
that district school board.
Section 6. Paragraph (a) of subsection (3) of section 237.34,
Florida Statutes, is amended to read:
237.34
(3)

Cost accounting and reporting.-

PROGRAM EXPENDITURE REQUIREMENTS.-

(a) For each program established in subparagraphs p&H\
g-ffip� 236.081(1) (c)l. and 4-, and for the aggregate of all
programs in subparagraphs 286.081 (1) (c)2. and S., computed
separately for each subparagraph, each district, on an ag
gregate basis, shall expend an amount equal to at least 80
percent of the funds generated for that program on the total
school costs for that program.
Section 7. Sections 229.5,12, 229.543, 229.545, and 232.255
and paragraph (n) of subsection (4) of section 230.23, Florida
Statutes, are hereby repealed.
Section 8. Subsection (2) of section 236.081, Florida Stat
utes, is amended to read:
236.081 Funds for current operation of schools.-The an
nual allocation from the Florida Education Finance Program

to each district for current operation of schools shall be de
termined as follows:
(2) DETERMINATION OF DISTRICT COST DIFFEREN
TIALS.-The commissioner shall annually compute for each
district the current year's district cost differential. fft eem
fH}tffig The district cost differential shall be calculated by
adding each district's price level index as published in; the
%mffi-i.ssH»J.eP &flail �, fHH-n th€ ffi"5t ree-.t j3Ulllieati0H
&.f the Florida Price Level Index, prepared by tha Department
of Administration, for the most recent S years and dividing

the resulting sum by 3. The result for each district shall be
multiplied e-aefi a� � ttWel � -.,d m.� e-aefi
ffiEI= by 0.008 and to the resulting product shall be added a44
0.200; the sum thus obtained shall be the cost differential for
that district for that year. � d-istt4et %s;; cliffei-eRtialo te
be 'U5e4 ½tt ealeulatiRg tfl� �a E.l� ±4H&HeC PPegrnm
tH &ey ;'e&F S-Re-ll be e9ffl13tt-te-El· 6,5 pPeSel'il,e.i �fu

Section 9. This act shall take effect July 1, 1978, except
Section 8., which shall take effect upon becoming law.
Senate Amendment 2-Strike the entire title and insert: A
bill to be entitled An act relating to education; amending s.
235.195(2), Florida Statutes; changing the limitation on the
amount of state participation in each approved project; re
quiring that each project be specifically authorized in the Gen
eral Appropriations Act; requiring that the participating boards
commit funds for one-third of the project cost; providing that
the cooperating boards shall provide a site for such facility;
amending s. 235.435(3), Florida Statutes, to specify that funds
allocated from the Public Education Capital and Debt Service
Trust Fund to certain boards in fiscal years prior to 1977-1978
may be spent on needed projects as defined; creating s. 230.2315, Florida Statutes; providing for educational alternative pro
grams for students who are disruptive or unsuccessful in a
normal school environment; providing legislative intent; pro
viding definitions; amending ss. 236.081(1) (c), (d), (5), 229.565(2)(c), Florida Statutes; providing for annual funding of
district school programs; providing for periodic evaluation of
district student selection procedures for educational alternative
programs; amending s. 237.34(3)(a), Florida Statutes, provid
ing for program expenditure requirements; repealing ss. 229.542, 229.543, 229.545, 230.23(4)(n), 232.255, Florida Statutes,
relating to district programs for educational leadership train
ing, exceptional children, and safety of the school environ
ment from vandalism and disruption; amending s. 236.081(2),
Florida .Statutes; changing the method for computing the dis
trict cost differentials used in the Florida Education Finance
Program; providing an effective date.
On motions by Mr. Redman, the House refused to concur in
Senate Amendments 1 and 2 to HB 2044 and requested the
Senate to recede therefrom and, in the event the Senate re
fuses to recede, asked for a conference committee. The action,
together with the bill and amendments thereto, was certified
to the Senate.
Subsequently, the Speaker said that he would appoint the
same conferees as those on SB 1100, namely Representatives
Fortune, Dixon, Andrews, Morgan, Bloom, Craig, Bell, and
Maxwell, with Representatives Fulford and T. Lewis as alter
nates, as the conferees on the part of the House.

The Hono·rable Donald L. Tucker, Speaker
I am directed to inform the House of Representatives that the
Senate has concurred in House Amendments 1, 2 and 3, has
refused to concur in House Amendment 4 and requests the
House to recede; and passed CS for SB 261, as further amended,
By the Committee on Judiciary-Civil and Senator Scott and
othersCS for SB 26.1-A bill to be entitled An act relating to
private property rights; providing definitions; providing that
any person aggrieved by a decision of a governmental agency
with respect to a permit may seek review in the circuit court;
providing remedies; providing an effective date.
-and requests the concurrence of the House.

Joe Brown, Secretary
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House Amendment 4-On page 2, line 14, strike Section 6.
and renumber subsequent sections
On motion by Mr. Morgan, the House receded from House
Amendment 4.
Representative Morgan offered the following title amend
ment:
House Amendment 5-On page 1, between lines 6 and 7 in
sert: for award of court costs and attorney's fees; providing
Mr. Morgan moved the adoption of the amendment, which
was adopted.
The question recurred on the passage of CS for SB 261. The
vote was:

Representative Patchett offered the following amendment:
Amendment 1-On page 1, lines 20 and 21, strike the words
"200 meshes of 4-3/4 inch stretched mesh" and insert:· 60 feet
Mr. Patchett moved the adoption of the amendment. Pending
consideration thereof, without objection, the amendment was
withdrawn.
Under Rule 8.19, the bill was referred to the Engrossing
Clerk.
RB 742-A bill to be entitled An act relating to aquatic
plant control; creating the "Center for Aquatic Plant Research
and Control" within the Institute of Food and Agricultural
Sciences of the University of Florida; providing responsibilities
of the center; providing for annual reports to the Legislature;
providing appropriations; providing an effective date.
-was read the second time by title.

Yeas-105
The Chair
Adams
Allen
Andrews
Barrett
Batchelor
Becker
Bell
Black
Blackburn
Bloom
Brown
Burnsed
Burrall
Carlton
Considine
Conway
Cox
Crady
Craig
Crawford
Crenshaw
Culbreath
Danson
Davis
Easley
Eckhart

617

Evans
Ewing
Fechtel
Fontana
Forbes
Foster
Fox
Frank
Fulford
Gallagher
Gersten
Girardeau
Gordon
Grizzle
Gustafson
Haben
Hagler
Hattaway
Hawkins
Hazelton
Hazouri
Healey
Hector
Hieber
Hill
Hodes
Hodges

Hollingsworth Neal
Nelson
Hutto
NuckoJls
James
Papy
Jennings
Patchett
Jones
Patterson
Kershaw
Kirkwood
Poole
Kiser
Ready
Redman
Kutun
Richard
Langley
Lehman
Richmond
Lewis,J. W.
Rish
Lockward
Robinson
MaJloy
Sadowski
Mann
Sheldon
Margolis
Smith
Steinberg
Martin
Maxwell
Taylor
McCall
Thompson
McDonald
Ward
McKnight
Warner
Williams
Melvin
Woodruff
Mica
Young
Mixson
Moffitt
Moore, R.
Morgan

Nays-None
Votes after roll call:
Yeas-Cherry, Cassens, Fortune, Sample
Nays-T. Moore
So the bill passed, as further amended. The action, together
with the bill and amendments thereto, was certified to the
Senate.

Continuation of Consideration of the Special and Con
tinuing Order

The Committee on Agriculture & General Legislation offered
the following amendment:
Amendment 1-On page 2, strike all of lines 5 through
8 and insert: (2) The center is hereby directed to coordinate,
develop, and promulgate research projects related to noxious
aquatic plant control programs with other
Mr. Hodges moved the adoption of the amendment, which
was adopted.
The Committee on Agriculture & General Legislation offered
the foJlowing amendment:
Amendment 2-On page 2, lines 19-31 and on page 3, lines
1-4, strike all of Section 3
Mr. Hodges moved the adoption of the amendment, which
was adopted.
Under Rule 8.19, the bill was referred to the Engrossing
Clerk.
By the Committee on Natural Resources and Representative
CradyCS for HB 1211-A bill to be entitled An act relating to fresh
water fishing; amending s. 372.57(3), Florida Statutes, providing
for a _ special fishing license issued for a 12-month period;
amendmg s. 372.571, Florida Statutes, to provide that special
12-month fishing licenses shall expire 12 months after date
of issuance; providing an effective date.
-was read the first time by title and HB 1211 was laid on the
table. On motion by Mr. Crady, the rules were waived and
CS for RB 1211 was read the second time by title and, under
Rule 8.19, referred to the Engrossing Clerk.
HB 953-A bill to be entitled An act relating to purchases
mad� ?Y state agei:icies;. amending s. 287.062, Florida Statutes;
reqmrmg competitive bids on purchases in excess of $2' 500·'
providing an effective date.

On motion by Mr. Fulford, the rules were waived and further
debate during consideration of the Special Order was limited
to three minutes per side per bill and three minutes per side
per amendment, with bills temporarily deferred because of
this time limit retaining their place on the Special Order
Calendar.

-was read the second time by title and, under Rule 8.19,
referred to the Engrossing Clerk.

HB 1040 and CS for HB 1040 by the Committee on Natural
Resources and Representatives Cassens and Ward were taken
up. On motion by Mr. Cassens-

SB 1003-A bill to be entitled An act relating to purchases
made by the Joint Legislative Management Committee; amend
ing s. 11.147(4) (a), Florida Statutes; requiring competitive
bids on purchases in excess of $2,500; providing an effective
date.

SB 687-A bill to be entitled An act relating to fisheries
and fishing equipment; adding s. 370.08(11) and (12), Florida
Statutes; prohibiting the taking of king mackerel on certain
waters of the state with certain gill nets; prohibiting the use
of c�rtain gill nets_ of a certain mesh size; providing penalties;
prov1dmg an effective date.
-a similar or companion measure, was substituted therefor
and read the second time by title.

MR. HODGES IN THE CHAIR
HB 1590 was taken up. On motion by Mr. Thompson-

-a companion measure, was substituted therefor and read the
second time by title. Under Rule 8.19, the bill was referred
to the Engrossing Clerk.
HB 2137-A bill to be entitled An act relating to the lease
of b�ildings by state agei:icies; amen?ing s. 255.21(3) and (4),
Florida Statutes, and addmg subsection (5) thereto, providing

COMMITTEE ON NATURAL RESOURCES
BILL NUMBER:
TITLE:

Staff Analysis

HB 548

SPONSOR:

Rep. Hill

Private property rights

The bill provides that any landowner may challenge the validity
SUMMARY:
of land use restrictions imposed upon his property by any governmental regu
lation, including state, county, municipal, and district or department regu
lations. The landholder may, through simple petition, expedite his challenge
through any court of competent jurisdiction.
Provided the court finds that the challenged regulation is a
valid exercise of police power but that the landowner is required to assume
an ''inordinate burden" ("inordinate burden" means a regulation imposed on a
specified property to benefit the public outside the area) for the public
benefit, the court may direct the governmental authority to elect to:
1.
2.
3.
4.

Compensate the landowner for the loss sustained;
withdraw the regulation;
waive the regulation as to the parcel of land; or
modify the regulation to remove the "inordinate burden"
within a reasonable time not to exceed 90 days.

The bill provides procedure for challenging validity of a regulation, specifies
the burden of proof, defines acceptable methods for determining compensation
to an "inordinately burdened" landowner, and provides attorney's fees.
FISCAL NOTE: Depending upon the judicial interpretation of "inordinate
burden," the fiscal burden on all levels of government could be substantial.
Numerous examples of regulations that do not presently require government
compensation include:
1.
2.
3.

Local zoning for green belts, recreational open
space, and planned unit development regulations;
regional requirements for drainage easements, and
state-required construction setback lines or wetlands
protection laws.

Conceivably, regulations such as these may constitute an ''inordinate burden"
and require compensation.
STATUTORY CHANGE:

None.

RELATED LEGISLATION:
OTHER REFERRALS:

2-23-78

TL

Senate Bill 261 is similar.

Appropriations.

COMMITTEE ON NATURAL RESOURCES
Staff Analysis
BILL NUMBER:

HB 889

TITLE:

Private property rights
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FLORIDA STATE ARCHIVES
DEPARTMENT OF STATE
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Series
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SPONSOR:

Rep. Morgan

The bill provides that any landowner may challenge the
validity of land use restrictions imposed upon his property
by any governmental regulation, including state, county, municipal, and
district or department regulations.
SUMMARY:

1.

Local zoning regulations may not be challenged under this act. The
landholder may, through simple petition, expedite his challenge
through any court of competent jurisdiction.
Provided that the court finds that the challenged regulation is a valid
exercise of police power, but that the landowner is required to assume
an "inordinate burden" ("inordinate burden" means a regulation imposed
on a specified property to benefit the public outside the area) for the
public benefit, the court may elect to direct the governmental authority
to:
a. Compensate the landowner for the loss sustained;
b. withdraw the regulation;
c. waive the regulation as to the parcel of land; or
d. modify the regulation to remove the "inordinate burden"
within a reasonable time not to exceed 90 days.
The bill provides procedure for challenging validity of a regulation1
reverses the existing case law presumption in Florida that a govern
mental regulation is presumed valid until the challenger proves other
wise; requires that, once a landowner has made a prima facie showing
of economic loss, the government has the burden of showing the validity
and benefit of the regulation; defines the method for determining
compensation to an "inordinately burdened'' landowner; limits a govern
mental regulation without compensation to a reasonable length of time;
and provides attorney's fees.

FISCAL NOTE: Depending upon the judicial interpretation of "inordinate
burden," the fiscal burden on all levels of government could
( �
be suostantial. Numerous example� of regulations that do not presently
require government compensation include:
a.
b.
c.

Local building codes requiring flood proofing in
flood-prone areas, health and safety regulations;
regional requirements for drainage easements; and
state-required construction setback lines or wetlands
protection laws.

Conceivably, regulations such as these may constitute an "inordinate burden"
and require compensation.
STATUTORY CHANGE:
RELATED LEGISLATION:
OTHER REFERRALS:

.

(j

None
Senate bill 261 is similar.
Appropriations
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A bill to be entitled
An act relating to private property rights;
4

5

providing intent and definitions; providing
procedures for landowners to challenge the
validity of land use restrictions; providing
for relief when the restriction is determined

'(U
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1
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LOR DA STATE ARCH!VES
DEP FTTMENT OF STATF
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to be valid but the landowner is found to have
8

assumed an inordinate burden; providing for

9

determination of compensation; providing for

10

c ourt costs and attorney's fees; limiting

11

certain restrictions to a reasonable length of

12

time and providing for determination thereof;

13

providing an ef fective date.

14
15 Be It Enacted by the Legislature of the State of Florida:
16

17

Section 1.

Legislative intent.--It is the legislative

18 intent that landowners whose land is diminished in value and

19 who have su ffered an economic loss from the imposition of land

20 use regulations be given an opportunity for equitable relief,

21 in circumstances under which such an opportunity for relief is
22 n ot presently available.

The provisions of this act shall be

23 liberally construed to carry out such intent.
24

25

Section 2.
( 1)

Definitions.--As used in this act:

"Regulation" means any restriction imposed u�on

26 the use of land by any governmental authority having the power

27 to impose restrictions upon the use of land.
28

( 2)

"Burden" means the loss in fair market value of

29 land resulting from the imposition of a regulation.
30

31 I
l
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(3)

"Inordinate burden" means a burden which is

2 occasioned by a regulation imposed on a specified area of land
3 to provide a benefit to the public outside that area.
4

Section 3.

Any landowner whose land is restricted as

5 to its use, enjoyment, or development may challenge the
6 validity of any such regulation in a court of competent
jurisdiction under the provisions of this act.

The court

8 shall have jurisdiction under the provisions of this act if
9 the petitioner establishes to the satisfaction of the court
10 that the value of the land has, as a result of the regulation
11 cited, been diminished in fair market value and that the

12 landowner has suf fered a resulting economic loss.

If the

13 landowner establishes that the value of the land has

14 diminished in value and that the landowner has suffered an

15 economic loss, then the burden of proof shall shift to the

16 governmental authority imposing the regulation to prove the

17 validity of the regulation.

The court shall make a

18 determination, based upon evidence presented, as to whether

19 the evidence supports the validity of the regulation as a

20 proper exercise of the police power.

The court shall make a

2l determination of the public benefit which may be derived from

22 the regulation, based upon evidence presented, and balance the

23 public benefit against the detriment suffered by the
24 landowner.

A determination that the public benefit outweighs

� the owne�•s detriment shall assist in sustaining a finding of
26 validity of the regulation.
27

Section 4.

28 question is

a

If the court finds that the regulation in

valid exercise of the police power and that the

29 public benefit outweighs the landowner's detriment, but also
30

finds that the landowner is required to assume an inordinate

31

2
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burden for the public benefit, the court may direct the
2 governmental authority to elect to:
3

( 1)

Compensate the landowner for the loss sustained;

4

( 2)

Withdraw the regulation;

5

( 3)

Waive the regulation as to that parcel of land; or

( 4)

Modify the regulation to remove the inordinat e

6

burden within a reasonable period of time, not to exceed 90
8 days.
9

Section 5.

If the governmental authority elects to

10 compensate the landowner, the court shall make the
11 determination of the amount of compensation.

The assessed

12 value of the land prior to the imposition of the regulation
13 will be rebuttably presumed by the court to be the fair market
14 value of the land for use in determining the loss sustained by
15 t he landowner after the regulation is imposed.

Speculative

16 losses or values shall not be considered by the court in
17 determining the fair market value of the land.

In determining

18 t he amount of compensation to be paid, consideration shall be
19 given by the court to any enhancement to the value of the land
20 attributable to governmental action which has not been taxed
21 or assessed to the owner as a special benefit to the property.

22 The value of such enhancement may be deducted from the amount
23 of compensation determined by the court to be paid to the

24 landowner.
25

Section 6.

� landowner who obtains a court decision in

26 his favor and against the governmental authority is entitled

27 to the reasonable costs of the litigation and attorney'_s fees

n

to be paid by the governmental authority.

If the court finds

29 the litigation to have been frivolous, the party initiating
30 the action in court shall bear all costs.
31

3
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Section 7.

If a governmental authority undertakes to

2 place restrictions up on the use or disposition of privately3 owned land for a valid public purpose without compensating the
4 landowner for a resulting economic loss to the value of the
5 land, then such restriction shall be limited to a reasonable
6 length of time.

The owner or owners of land so affected may

resort by petition to a court of competent jurisdiction for
8

determination by the court of what constitutes a reasonable

9 length of time for the purp ose involved.
10

Section 8.

The provisions of this act are cumulative

11 and shall not be deemed to abrogate any other remedies
12

13
14

provided by law.
Section 9.

This act shall take effect upon becoming a

1 aw.

15
16

*****************************************

17

SENATE SUMMARY

18

Permits any landowner whose property use is restricted to
challenge the validity of any such regulation in a court
of competent jurisdiction. Provides that challenge of
any restriction shall be predicated up on establishing to
the satisfaction of the court that the value of the land
has been diminished and that the owner has suffered
economic loss. Specifies that, if the court determines
that the public benefit outweighs the owner's detriment,
such a finding will assist in sustaining a finding of
validity of the restriction.

19
20
21
22
23
24
25
26
27
28
29
30

Provides that, if the court determines the regulation is
valid and that the public benefit outweighs the
landowner's detriment, but also finds that the landowner
would be required to assume an inordinate burden for the
public benefit, the court may direct the governmental
authority which promulgated the regulation to elect to
withdraw, waive, or modify the regulation or compensate
the landowner. If compensation is elected, the court
shall determine the amount. The assessed value of t�e
land pr ior to imposition of the regulation is rebuttably
presumed to be the fair market value, and any enhancement
of the land's value due to governmental action which has
not been taxed or assessed as a special benefit may be
deducted fr om the compensation.

31
4
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Provides that, if the landowner prevails in such action,
the governmental entity shall pay the reasonable costs of
litigation and attorney's fees, but the person initiating
t he action shall bear all costs if the action is found to
be fr ivolous.
5
6

Provides that restrictions on the use of private property
for valid public purpose without compensation to the
owner for economic loss shall be lim ited to a reasonable
length of time. Provides that a property owner whose use
of pr operty is so restricted may petition in a court of
competent jurisdiction to determine what shall constitute
a reasonable length of time for the purpose involved.

8
9
10
11
12
13
14

1. 5
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

5
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POSSIBLE CS/SB 261
Section 1 - Legislative intent.
"Presently" changed to "otherwise available."
V Sectio, 2 - Definition.
reproduced t,y
FLORIDA STATE ARCHM:S
DEPARTMENT OF STATE
R. A. GRAY BUILD1NO
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CJlt'll1 ;,

(1)

�,-1

Regulation - changed from "any restriction" to "law, rule, land use plan,
or other regulation adopted or promulgated by any department, committee,
commission, or other executive or administrative body..."; excepts zoning
regulations.

(2) Burden - expanded to cover not only loss in fair market value but "loss
of rights normal to private property ownership."

( 3)

Inordinate burden - limited to burdens in private property ownership.

Section 3 Provides that individual landowner may bring suit by filing petition with
clerk of the court and that form must be simple.
Landowner must establish prima facie case alleging that
has not been diminished in fair market value or that he
certain rights before obtaining the jurisdict10n of the
addition to a showing of economic loss and the standard
"satisfaction of the court" to "prima facie").

the value of the land
has been deprived of
court (these are in
has been raised from

Section 4 Court directives, under (4) - "reasonable period of time, not to exceed 90
days" has been deleted.
Section 5 - No changes.
Section 6 - No changes.
Section 7 - No changes.
Section 8 - No changes.
Section 9 - No changes.
These changes would essentially provide the courts with more discretion in
hearing suits brought under this section, as the landowner must establish a prima
facie case before obtaining the jurisdiction of the court. The definition of bur
den is expanded to cover loss of private property rights causing economic loss, as
well as a decline in the fair market value of the property. There still exists a
problem with the definition of regulation, although what constitutes a regulation
is spelled out in the bill, some of those stated -- particularly the state regula
tions are still subject to the APA. Such a circumvention of the APA is contrary to
the stated legislative intent in both this bill and the APA. The APA was revised
with the express purpose of replacing all other provisions relating to rulemaking,
agency orders, administrative adjudication or judicial review of administrative
actions. The stated intent of this bill, as amended, is to provide opportunities
for equitable relief when other relief is not otherwise available. However, this
is not reflected in the body of the bill, as no mention of APA is made -- nor is
there any allusion to the APA by using APA phraseology, such as "final i)gcncy action."
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A bill to be entitled
2

An act relating to private property rights;

--- �(,'<'1'.

providing intent and definitions; providing
4

procedures for landowners to challenge the

5

validity of land use restrictions; providing

6

for relief when the restriction is determined
to be val id but the landowner is found to have

8

assumed an inordinate burden; providing for

9

determination of compensation or for

10

alternatives to the proposed restrictions;

11

providing for court costs and attorney's fees;

12

limiting certain restrictions to a reasonable

13

length of time and providing for determination

14

thereof; providing an ef fective date.

15
16 Be It Enacted by the Legislature of the State of Florida:
17
18

Section 1.

Legislative intent.--It is the legislative

19 intent that landowners whose land has been diminished in value
20 or whose rights have been taken away by the imposition of 1and
2l use restrictions or regulations and _who have suf f ered an
22 economic loss therefrom be given opportunities for equitable
23 relief, where such relief is not otherwise available.

The

24 provisions of this act shall be liberally construed to carry
25 out such intent.
26

Section 2.

27

( 1)

n

Definitions.--As used in this act:

"Regulation" means any law enacted by a state,

county, municipality, or other divisio� of gover�ment, and any

29 rule, land use plan, or o-ther regulation adopted or

30 promulgated by any department, committee, commission, or other

31 executive or administrative b0dy, which restricts the use of
1
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land, except for zoning regulations within the police power of
2 the zoning authority.
3

( 2)

"Burden" means the loss in fair market value of

4 land or loss of any of the rights normal to private property
5 ownership resulting from the imposition of a regulation.
6

( 3)

"Inordinate burden" means a burden on private

7 property ownership which is occasioned by a regulation imposed
8 on a specified area of land to provide a benefit to the public
9 outside that area.
10

Section 3.

Any landowner whose land is restricted as

11 to its use, enjoyment, or development may challenge the
12 validity of any regulation in a court of competent
13 jurisdiction under the provisions of this act.

The landowner,

14 i f an individual, may bring suit in proper person, and the
15 clerk of the circuit court shall provide a si�ple form of
16 petition in which the landowner by himself and at minimum
17 court cost may set out his complaint directed against the
18 government authority responsible. To obtain the jurisdiction
19 of the appropriate court under the provisions of this act, the
20 petitioner must first establish a prima facie case alleging
21 that the value of the land has, as a result of the regulation
22 cited, been diminished in fair market value, or that as a
23 result of the regulation the landowner has been deprived of
� certain land use rights, and that the landowner has suf fered a
25 resulting economic loss.

If the landowner can establish to

U the satisfaction of the court that the land has diminished in
TI value or that the landowner's rightful use of the land has
28 been diminished or taken away by the regulation thus attacked,
29 and that the landowner has suffered an economic loss, then the
JO burden of proof shall shift to the governmental authority

31 imposing the regulation or restriction to prove its validity.
2
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The court shall make a determination, based upon evidence
2 presented, as to whether the evidence supports the validity of
3 the regulation as a pcoper exercise of the police power.

The

4 court shall make a determination of the public benefit which
5 may be derived from the regulation, based upon evidence
6 presented, and balance the public benefit against the
7 detriment suffered by the landowner.

A determination that the

8 public benefit outweighs the owner's detriment shall assist in
9 sustaining a finding of validity of the regulation.
10

Section 4.

If the court finds that the regulation in

11 question is a valid exercise of the police power and that the
12 public benefit outweighs the landowner's detriment, but also
13 finds that the landowner is required t? assume an inordinate
14

b urden for the public benefit, the court may direct the

15 govern�ental authority imposing said regulation to elect to:
16
17
18
19
20 b urden.
21

( 1)

Compensate the landowner for the loss sustained;

( 2)

Withdraw the regulation;

( 3)

Waive the regulation as to that parcel of land; or

( 4)

Modify the regulation to remove the inordinate

Section 5.

If the governmental authority elects to

22 compensate the landowner, the court shall make a determination
23 of th2 amount of com!_Jensation.

The assessed value of the land

24 prior to the imposition of the regulation shall be rebuttably

25 presumed by the court to be the fair market val ue of the land
26

for use in determining the loss sustained by the landowner

n a fter the regulation has been imposed.

Speculative losses or

28 value shall not be considered by the court in determining the
29 fair market value of the land.

In determining the amount of

� compensation to be paid, consideration shall be given by the

31 court to any enhancement to the value of the land attrib utable
3
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to governmental action which has not been taxed or assessed to
2 the owner as a special benefit to the property.

The value of

3 such enhancement may be deducted from the amount of
4 compensation determined by the court to be ?aid to the
5 1 and owner.
6

Section 6.

A landowner who obtains a court decision in

his or her favor and against the governmental authority is
8 entitled to the reasonable costs of the litigation and
9 attorney's fees to be paid by the governmental authority.

In

10 any case where the court finds the litigation to have been
11 frivolous, the party initiating the action in court must bear
12 all costs and reasonable attorney's fees.
13

Section 7.

When a governmental authority undertakes to

lJ place restrictions upon the use or disposition of privately15 owned land for a valid public purpose without compensating tlle
16 landowner for a resulting economic loss in the value of the
17 land, then such restriction shall be limited to a reasonable
18 length of time.

The owner or owners of land so affected may

19 resort by petition to a court of competent jurisdiction for
20 determination by the court of what shall constitute a
2l reasonable length of time for the purpose involved.
22

Section 8.

The provisions of this act are cumulative

23 and sha.!.l not be deemed to abrogate any other remedies

24 provided by law.

25

26 1 aw.

Section 9.

This act shall take effect upon becoming a

27
28
29
30
31

4
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*****************************************
2

HOUSE SUMMARY

3

Permits any landowner whose property use is restricted to
challenge the validity of any such regulation in a court
of competent jurisdiction. Provides that challenge of
any restriction shall be ?redicated upon establishing to
the satisfaction of the court that the value of the land
has been diminished, or that the owner has been deprived
of land use rights, and that the owner has suffered
economic loss. Specifies that, if the court determines
that the public benefit overbalances the owner's
detriment, such a finding will assist in sustaining a.
f inding of validity of the restriction.

4

6

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

Provides that, if the court determines the regulation is
valid and that the public benefit outweighs the
landowner's detriment, but also finds that the landowner
would be required to assume an inordinate burden for the
public benefit, it may direct the governmental authority
which pr omulgated the regulation to elect to withdraw,
waive, or modify the regu lation or compensate the
landowner.
If compensation is elected, the court shall
determine the amount, and the assessed value of the land
prior to the imposition of the regulation is rebuttably
presumed to be the fair market value. Any enhancement of
the 13nd's value due to governmental action which has not
been taxed or assessed as a special benefit may be
deducted from the compensation.
Provides that, if the landowner prevails in such action,
the governmental entity must pay court and attorney's
fees, but the person initiating the action must bear all
costs if the action is found to be frivolous.
Provides that restrl.ctions on the use of private property
f or valid public purpose without compensation to the
owner for economic loss shall be limited to a reasonab�e,
length of time. Provides that a property owner whose use
of property is so restricted may petition in a court of
competent jurisdiction where such property is located to
determine what shall constitute a reasonable length of
time for the purpose involved.

2d
25
26
27
28
29
30
31

s
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STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FOR SENATE BILL 261

The substantial changes in the Committee Substitute
for SB 261 relate, in part, to definitional changes and a
change in the jurisdictional standard.
The standard in
the original bill required that the value of the land be
diminished and that the landowner suffer an economic loss
due �o the restriction before the validity of the restric
tion could be challenged in court. The Committee Substi
tute additionally allows the appropriate court to take
jurisdiction when the landowner has been deprived of cer
tain land use rights which result in economic loss. - Zoning
regulations are specifically exempted from the provisions
in the Committee Substitute. Also deleted, is the require
ment that the reasonable amount of time a restriction may
be placed on a parcel of land be limited to 90 days.
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Judiciary-Civil Committee (Scott & Skinner)

REFERENCES:
I.

1. Judiciary-Civil; 2. Commerce

l. CS; �--o-78

2.

3.

��>IMXYDR'< CS ATTACHED

X

SUBJECT:
Private Property Rights

BILL SUMMARY:

This bill, relating to property rights, permits a landowner whose property use is
restricted by state or local governmental action (any law, rule, land use plan or
other regulation) to challenge the validity of such a restriction in a court of
competent jurisdiction. Zoning regulations within the police power of a zoning
authority are specifically excluded. To obtain the jurisdiction of an appropriate
court, the landowner must first establish a prima facie case that because of the
regulation, the value of his land has been diminished or that he has been deprived
by certain land use rights and because of this, has suffered economic loss.

Once a prima facie case has been established, the governmental authority must then
prove the validity of the regulation. The court in reviewing the validity of the
restriction, shall weigh the public benefit derived from the restriction against
the detriment suffered by the landowner. A determination that the public benefit
outweighs the owner's detriment a�sists the court in sustaining the validity of
the regulation. If the court finds the regulation valid, but also finds that the
landowner would be required to assume an inordinate burden for·the public benefit,
it may direct the governmental authority to:
(a)

(b)

(c)

(d)

Compensate the landowner for the loss sustained;

Withdraw the regulation;

Waive the regulation as to that parcel of land; or

Modify the regulation to remove the inordinate burden.

If compensation is awarded the landowner, the assessed value of the land�prior to
the imposition of the regulation ·is rebuttably presumed to be the fair market value
of the land. Any enhancement to the land due to the regulation which has not been
taxed or assessed as a special benefit may be deducted from the compensation. If
the landowner prevails in the action, he is entitled to all reasonable costs and
attorney's fees, to be paid by the governmental authority. However, if the court
finds the action to be frivolous, the party initiating the suit shall bear all
costs and reasonable attorney's fees.

I I.

Any restriction placed on privately owned property without compensation being paid
to the owner of such property, must be limited to a reasonable length of time. The
property owner may petition the court to determine what constitutes a reasonable
length of time for the purpose involved.
PURPOSE:

A.

Present Situation:

Presently, a revie1� of a governmental agency dee ision must first be conducted
under administrative procedures within that agency pursuant to the Administra
tive Procedures Act. Court review of the decision is not usually permitted
until all administrative procedures have been exhausted, and it can be shown
that the agency may have acted improperly. Judicial review under the APA is
to the district court of appeal but some local governmental actions may be
reviewable by the circuit court. Also, any enhancement in the value of the
land due to the regulation is not currently deducted from the compensation
paid the landowner.

BILL NO.:
STAFF AJ.'7ALYSIS AND ECONOMIC STATEMENT
Fiveash
)
Judiciary-Civil Comm. (
SENATE

II.

PURPOSE:
B.

PAGE:

2
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(continued)

Effect on Present Situation:
This bill would permit a landowner whose property use is restricted by govern
mental action to challenge such action in a court of law presumptive of any
procedures established by the Administrative Procedures Act. Remedies for
economic loss are established in circumstances in which relief to the property
owner is presently not available.

III.

ECONOMIC CONSIDERATIONS:
A.

Economic Impact on the Public:

YES

X

NO

Landowners-challenging restrictions placed on their property by governmental
action would no longer bear the expense of exhausting all administrative
remedies before seeking judicial review. Additionally, if the landowner pre
vails in court, he may recover reasonable court costs and attorney's fees.
B.

Economic Impact on State or Local Government:

YES

X

NO

Costs to state and local authorities having the power to impose land restric
tions 1�ould probably increase since they would be required, if challenged, to
defend their land use restrictions in the courts and still· maintain the regular
administrative review procedures required by the Florida Administrative Proce
dure Act.
IV.

COMMENTS:
A possible technical amendment may be advisable on page 4, line 7, since bill
drafting procedures provide that the masculine pronoun always includes the
feminine. Therefore, "or her" should probably be deleted.

DATE:

April 10, 1978
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COMMITTEE ACT ION:

Judiciary-Civil & Senator Scott
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2, 1 amendment

3.
AMEND, OR CS ATTACHED ____
SUBJECT:
Private Property Rights

Judiciary-Civil; Commerce

SUMMARY:

Allows a landowner to challenge the validity of land use restrictions.
Provides compensation under certain conditions. Limits length of
time regulation may be in effect without compensation.
PURPOSE:
A.

Present Situation:

Currently, any landowner may challenge the validity of regulations
through administrative channels. After administrative remedies have
been exhausted, he may carry his appeal to a court. The burden of
proof is on the challenger to establish the invalidity of the
regulation.

A landowner is generally compensated only if the governmental entity
actually takes . the land. When governmental action diminishes the
value of the land or restricts the owner's use of land, the owner is
usually not compensated.
B.

Effect on Present Situation:

The landowner whose land has diminished in value or has been restricted
from certain uses is given direct access to court to challenge the
validity of the regulation. Zoning regulations are exempt from this
bill. The bill provides for the court suit to be filed without the
need for an attorney, on simplified forms, and.at minimum cost.
Once the landowner sets forth a prima facie case of detriment to his
ownership rights, the burden shifts to the government to prove the
validity of the regulation. Validity is first based on whether the
regulation is a valid use of the police power. If t;1e court deter
mines the regulation is a proper use, it then compares the public
benefit to the landowner's detriment. If public benefit outweighs
the individual's detriment, the regulation may be valid.

In addition, however, the court may find that the landowner is being
required to assume an "inordinate burden for the public benefit."
In that case, the court may order the governmental entity to: (1)
compensate the landowner, (2) withdraw the regulation, (3) waive the
regulation as to that parcel of land, or (4) modify the regulation
as to the inordinate burden.

If the government decides to compensate, the court shall determine
the amount of compensation due. The court must consider the assessed
value of the land before the regulation and the actual loss sustained.
Any enhancement in value must be deducted from the amount of
compensation paid.

A landowner who prevails may recover costs and attorney's fees. If
the govermment prevails and the court finds that the litigation was
frivolous, the landowner may be assessed costs and attorney's fees.

DATE:

April 10, 19', _

PAGE:
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Restrictions by a governmental entity on the use of private property
without compensation must be limited to a reasonable period of time.
III.

ECONOMIC CONSIDERATIONS:
A.

Economic Impact on the Public:

X Yes

No

If one assumes the landowner might have prevailed in an administrative
hearing, the costs of challenging a regulation's validity will be
increased by shifting jurisdiction to the court. On the other hand,
if one assumes the landowner will lose in an administrative hearing,
then the possibly expensive necessity of exhausting administrative
remedies will be avoided and the landowner will save money by going
directly to court.
Depending on how courts interpret "inordinate burden," the landowners
whose property values have diminished or whose use of their property
has been restricted stand to gain by having a clear statutory
opportunity for compensation for the detriment.
The cost of compensation to individual landowners would be borne by
the public.
B.

Economic Impact on State or Local Government:

X Yes

No

Costs to governmental entities would increase since they would be
requir�d to defend the validity of their regulations in court and
to pay compensation if the regulations result in burdening individual
landowners. The amount of increased cost is unknown at this time.
IV.

COMMENTS:
Technical errors -- none noted.

